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jaoklrOWl4.

1. 1'hl. 1$ • ru11nl on Joint Motion TO D1.1I1•• POl' FaUur. To
Pro.tout. ru.d on May 18 t 1992. b)' David wo1tl (tiWolte") and ~. Iroadout£n.
("LR8") (ooUeotively rererred to I. "Movantl"). An Oppo.~t1on To Join'
'Motlon To D!.lDll. Applloation WI' tUed on Jun. '. 1992, D)' I.nltr••
Communio'tion., Ino. (tiZenitram"). A Repl)' wa. rUed by Movantl on Jl.lnt '0,
1992. Also con.idered are Supplement To Joint Motlon To DI.m1l. For r,Uurt
To Proseout. tlled by Movant. on Hay 22, 1992. Report NJ'd by Zenitra. on MI7
a2 t 1992, Supplement To 0PPo81tion To Joint Motion To Dbm!.. Applloat1C)n
t1led by %tnltram on June '. '992. and S.co~d Supplement To Oppo.itlon To
Joln~ Motion To Dismi., Appllcab!on tu.d by ZtDltram on Jun. 4. 1992.

fActs

2. Th1I'oa,. was initiated by the Bur.au under~
~ tflHi2lt] (DA 92..360), released April 13. 1992. repor~
Ug-r,MM urI 1992) and published at. $7 P.R. 13395 (April 16, 1992). The J:1I22
spec1fically not1t1e. the parties that ~h'1 must file Notict. ot Appearanoe
within 20 day. or the mallins ot the HDO and ~hat a Standard Poou••n~
Produotiot""'nd -a' S~anda~d Inteera tion Statena.nt 'must b••lCcbansed fiv. da1'
thereafter. .1m2 at PAtt. 15. The.!:!22 further 11vI. notice thab.

Fallure to .0 serye the r.quired .aterial. ma~ oon
It1tute a failure to proseoute, r'$ul~ln8 in dl.ml••al
or the appl1caUon.

IRQ at Para. 1'.

3.. On April 16 t 1992 t the Pre.ldinl Judi_ iis\leel bit f;lb.at1DI

=zU£:~:rt1~~~~~ ~~~t9~~i:7:~s~e~e::.~:;~.1~·u~::~·th;h~.ea~;:ed~~~::
by the Cornm1ss1on in the Propgsal! To.. R.torm The Cemmiuiont, C;OmRAr!U!L



~.

- 2 -

- - • within 1..lY..I. tI.n or flUn. and .ervl0' ot th.ir
NOA., err,ct ~Stindird Dooum.nt Produotion ("SO,")
under 41 C.F.R. '1.325(0)(1)" and shall Ixobana' Stand
ard Int,.ration $t.~em.nt. ("SIS") under -1 C.f.R.
S1.32S( 0 )(2).

yetrlne 1:.!.:.Uce.!;Ses Iij iKUI,U.,e .TbI Ftu2lillOll it el!,e! (Oen. Doc. 90-26-), 6
r ••C. IiI''.! 1'7 (1990 and P.C.C. Rod 3'1lO3<19 1). 1t&. at Para. ,.

I,. The j),rtle. w.r••peolt1oalll expeoted to h_v. "tim.l)' tl1ed
tbeir N(t! iCtltS or Appearance (ttN'OAtI) under 117 C.r.R. f,"221.,~ And pari1t. who
did rl1, \lmely NOAa were required: .'

~: •• I

',;";
.:'1,'

H.t.- a~ tto/I'IA. 4, (Empbasl* in orls1nal.) The parti•• wert alR re..inded ~~:"
ihi toU,·w HIS: . :l;~......

.Ita. at n. ' .

The part1~' at. on ~~i~~~ \pat f.l1urta to coaply with
prot'dural an<.t :cf1.oov.f}"~or'Rr. d't·'thC''' pr.a1d'ln. trial
Judge may result in dllm~.

~ .

••• 'J'h. HDQ required tbat $l)P ..terall be prod\lotd by Hay ". '992,.
five da)'" .d't.er the NOA. were tUtd. Wolf. and LRB av.r t,ha, tht)' ferved·
their dO."I'l1tnt production materials on that dati. It turtb.r appear. ,hat,
Wolt, anll :.lfM rUed timely their" NOA.. Zenlt.ralll, on the oth.,.-hand, dld nob
tUt an Nlifi untll May 18. 1992 and Zen1t""am cUd not Ilchanse the required
dOQumtn t~; IHI ~1l June 2t 1992. i ZtnJ.trali had neither r.ceJvees nor rtquesttd
an 8xtln:;I •.11I ot Ume from the Presidin. Judie.

f.. Ztn1tram'.. NOA WI' dated May I, 1992, the data on whloh 1t wu':
du. to b" 1'; lo.d i But it lola. not rUed untl1 May la, '992. The I.port rUed
by Zen1tr' '~l' on May 22, 1992, atate. in that rllard at follow.:

•

" On Saturday, May 16, '992, oounael n>r Zen1tr... received
a doo\lrn.n~ entitled "Non Dellv.,.~ Notioe" (the "notic.")
rro~ the oourier whioh (J12) ••rvi~•• had been rttained
for timely delivery of a paokag. to the ortict ot the
seoretary or the Commu.lon on Hay 4, '992. The paokase
OQnta1n.d, ~t"r ...1&&, Z.nl~r&II" po.~ Hearin. Deatsna
1.1ot~ Order ' Notioe ot Appearat\o,-,-' '1'he not1ce snow.d
that the paokaSI was btln. held at the Wa.h1n.ton
National Airpor~ near Wash1nston, D.C•

·'j
· '.
· "

."

"
1 Z,ni I "am also rUed late it. Standarel Ince,ra'1on State••nt whioh ha$ :
betn r'Jc,~ t ud ror con.1deraUon. .In 11!!Oran~1n&9nInUrgEt FCC 92M
65IJ, rell,,:;·.'d Jun. 10. 1992. Ther.7Ore, event enltram were not dt-*.~
tor tallur'" \.0 proseoute it would be foreoloseCS troll lIlakinll any comparative
.howinS,

.-, .,
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The ~eport oontlnue~ to offer the tollowlng explanation thrOush Zenltram',
counsel. Counsel oonoludes that "lnexp11cably • • -. the package [had] been
h.ld for two (2) weeks at the airport." There ls no artjdav1t orrerees b~
Zen1tram from the allesedly de11nquent oourier. Nor 1. there a deecrlptlon
or the "inter alia" materlal$ that wert contained In the envelope that
allegedly was l~rt at the Nat10hal Airport. There was not even submitted.
copy or a bill or ladlng or reclipt from the courie~ aoknowlvds1ns oUStody.

1. In its Report, oounsel tor Zenitram assert. that Zen1tram's NOA
was eerved upon the Pres1d1nc Jvdg$, otner coun$tl. and thu Bureau'. Hear1ns
Branoh and Data Man&.gement Branoh. But there 1$ no date meutioned as to when
such service ooourred. Nor i. ther. any description ot th. manner in wh1ch
suoh servIces were made. The workfUes of the Pre.1d1ns Judie contain
eourtesy ooples or NOAa that were furn15hed by LRB and Wolte on May ~. 1992.
But th~ Presidios JudS' had not reoeived • copy of Z.n1tra~'. NOA by tha~
date.
:: ~ I ,~",' :

8. 1n 1ta ,OPPo81t ion that was tUtd on June 1, 19~2. 2, Z,nltram
rtli$$ on the account 1n Its Report •• just1fleatlon for mlss1ns the tUin,
Geadllne for ltl NOA. There 11 no mention made with reapeot to Z.n1tram',
r.Ul.lre to del~ver Us SDP materials. Zenit.raftl further atate. in it.
Opposition: .

On JUly 1S t '991. Zenltram paid it. htal'1n; tee and
tiled & Noti~' or Appearanoe. A oOPY or tha~ plead!ng
is attachld as Exhibit 1 hereto. •

Thert was no Exhib1 t 1 dooument to the CQP-V of Ztnitram l , 01>positlon that was
forwarded to the Pres1d1na Judie by the Seoretary's ofi1ct. 3 An una~tbortted
pleading $t)'led uSeoond Supplement 10 Oppos1 Hen To Joint MoUon To Dismiss
Application" wa. tiled by Zen1tram on JW1t ~, 1992. It oonta1ned attaohmentl
or a letter from counsel to the Mellon Sank lookbox dated July 12. '991, •
oopy or a «Not1Qe or Appearance And Pa~ment Of Hearing Feo "dated July '2,
1992. and a QOPY or an FCC Fee Process!n, Form refleoting remittance of
$6,760. But no canctlltd oheok was prov1dtd. A r,vIew of the CommUs1on',
List or Broadcast Applicants $ubm1~tlng HearIng Ft. Payments Under New Rule.
(Publ1Q Notioe 14040). July '9, 199'. falled to reflect a payment or a hearins
ret by Zenitram between July 8, 1991 and July '6, 199' •.

-
' __.....'. I • '~.",.

, /

1 .\'~'...•... :.

<..

2 The Commiss1on's rules provlde ~ha~ opposition. to ~otlons to dtsm111
mUlt be rUed within ten (10) days after the motion 1. rUed, AllowJ.nS three
days tor servioe by mall, Zenitram's Opposition was timely riled. 47 C.F.R•
• 1.29~(C)(3). There 1s a f1Ve day period allcwed tor a Reply plead1ns. ~

3 The copy or the Oppos! ticn consIdered by the Presld1ns Judse reneot.ed
the stamp of the ComM1ss1on SeQretary. The ·pleading did not have any Qxhlbl~
attaohed. . .

.' ..

.. ~



PJw.U.l2n
t. Tbis t. a thr.. party OOlDP&ratlvl procttdln. tor I Dew PM

faoUlty in Bt'ookpor~t Nlw York. Two or 'b. applioant partie., 1,,18 and Wolte,
have thu. tar lIet t.he rlUnS and diaoover1 rtqulremtntl"ot the new b...1D,
prooedur.a. Al.o. both LRB and Wolf. art In complianoe witb tht Pr••ldln,
Judie', l.tthe;ttJ=D.I cont,r,"!, Order, 6U&. ThUI, there 1. no publ10 lnt.tl'l.t
to ret.aln Zen tru as .. par "I appfioant 1t it ha. tailld to tollow the
COmmle,lon's rultl, the lureau', d,.lenation order, end tbe ,rt.1d1ftl Judie'.
procedural order. ~ ~1.ta.l CJ.b ...8r2UWt4·M e. '1 P.C.C. oct 26a9,
(Coa'n '992) (COIMI'n no lons,r tavol" curlnl squI1Uy1ns dettot. 1n
a~pllcant.' proposal.,. The SlID. pollay would apply to d1IqualU)1ft. oonduot
1n a party·, tall1nl to pro'feut. an apr>l101tlon 1n a nultl.party comparativi
ca.. under ~he new expedited p~oc.durea. ~ In thi. 0&... Zlnl~ra. hal railed
to t11.. Notice ot Appearanoe and ~ elohanse r.quired dooumtnta on t~ and
has not orrered a credible .xcuse. .au CSJ ., 5 , .C.C. Rod

, COlml'~ ~~ FCC '90-3&7 (Noviiiitr " 9 ," app oant dielli,••d "or
1i!iure to $hOW sood oau.. tor rail in, to til. NOA and t.t where tailure.
or mail waf allesed a8 .Iou,e). I~ oannot be round witb r...onable oertaint,
that Zenltram had earller tl1ed an lOA and pald. ita ret b.cau.' the oop1••
prcvided do no~ reflect received stamp. at the rcc, tb.re 1s no copy or a
oanotlle4 oheck provided, and the PubllO Notioe tor tb, relevant period tall.
to account tor Zenltram. In any event, the new proctdure.r'Qulrt an NOA
!t~sr the ca., 1. .et tor hearins and Zenltr.. WI' r.quired ~ follow tbt
rules. It wa. partioularly 1mportant to til. t1ae11 the post-fesllnation HOl
becaual it started the t1me tor txcbanS' or dooumtnt. and th. SII.

10. The duty to tlle on time 1. the applicant'. and S\ cannot b.
deleeated to'. courier .ervlee. It 1t 1. taotually acoura'- ~t Z,nltr&m had
hired I neal1atnt courier ••rvlce, then le~ltr.. .utters the con.equ.nce••
C 11 brand a c in Inc., 1 ...C.C. ReD 419, 420 n. 6 (COfIIIItn 1986)
app lea 10n dlam ••• were failure. Wlrt those or alent • attorn., bleau.. a

party Will be bound by ltl asent'. action and omSa.lon.). Tbe laok or an
attidav1t from an alleaedly errant courier ral.e. a pre••t1oft apinet.
Zenltram tha~ there wa. a neg11cent courier at fault, it ,v'r th.re waf •
oourier. Zen1tram hae the burden or pt".uae1on which equate. to .howln. ,004
oause. a burden which could only be ~.t by produoln. a written .tat..tnt trom
the person or entity that W8. the belle. or the doowment that bid tal1td to bt
de11ver.d to the Comm1,.lon. ~ n. ~ r.c.c. Rod
'~9 <ReView, 8d 1988). rev • .QIn..i.. • •• Red ' ~.ood oause nob
.bown where app11cant merely asserted it bad not rtceiv.d d.l1~lr1 or tbe MDO

-
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and therefor. had deraulted on NOA and tillns tt.). 5 1~. faot. tht oouritr
.erv1c. 18 not .ven ldent1tled and no oOPY or an Involo. or bill or laOlnl Mal
submitted so 1t 18 impossible tor oppoulna ooun,el to check out the Is••rtl0n.
ot Mr. !II.rt.

11. Th. Commie.lon require. that an anal~,l. bl .ad. under the
leadlnl oourt oaa. on standards tor dla~i•••l by d.t.ul~. III IIDIl
.blUikJ.~~~t 1 F.C.C. Rod 1797, 1800 (COrrn'n 1992) Ie "~ra 22. Tii.-OO\in
~ln ~ijnl.cen~r! 'roadcas~lns, Ino\ Y. I\Q,~~t 856 r.2d 1551, ,'Sq (D.C.
Clr. 198 :

Ul]nether th.r. is Just oaus' tor diaml••ll tor t.Uure
to proseout. [depend. on] the applioant" proterred
jU8~1rloatlon tor the failure to oompl~ • • ., the pre
Judice suff.red by other partl'" the burdfn placed
on the adminl.tratlvt .~.tem. and the n••d. to punish

'.1' .'".,. abuse of the _r.tem and tQ det.r rurther al.conduot... . . .. ." "... . _~ --.

I" ~ommua!~~.ntt! the del1nqu.nt tl11n, WI' twelve daya latt. Here t Zlnl
~ra.t. aooument produotlon wa. twenty two da1s !I~'.

12. A, noted abO~e, 1n the Sllv,r aprins Oil. l~ waf htld that thtr.
can be no resolution or hsues rllatlns to dlllv.r1 or' flt.din.. to· the
Comm1sIIon by m.rl .esertlcn or non-dtl1vlrl beeau,. r"o ~tlon ot possible
d.ra~lt. on such rl1ms~ tVldenoe would result in "oontuslon. havoc and .b~"'"
J!l n. 5 .bove. That would b. the result her. it Z.nltram', a.,.rtlon. .bou~
a nealls.nt courier wert aaoopted without I hi,h.t quallty or proot. In
addltion, there 1. now an addt4 pollc¥ and practio. to oon.1d.~ II a r••ult or
the adoption of the new retorm ~rocedurtl. Now it 1, required that tiv. day.
after tl11nl an NOA t partie. mu.t .xohanlt dooument. whioh consl.~ 01 'wllv.
comprehen.1vlly identlfltd cla~llflcat1on. und.r the rul... III k? C.F.R•
•1.325(0)(1). That docum.n~ exohanl' tacil1ta~•• a prompt .tar' on It.-ln,
l••utl and prtparlns tor depos1tlon discovery. Zenltra. ~•• late by • raotor
or twenty two day.. In addition, on the .am. fifth day after filSn. 'he NOA••
taoh compa~atlve party must file And strv. a Stand,rd Intesrat10n Itat.-en'.
41 e.F.R. ,1.325(0)(2), that dooument 1••s.ential' tor dtttrmlnlna at an
early .ta,. of ~h. litiS,tio" how the partit. are oompar.tl~.ly allfntd ~bloh
enable. partiee to al•••••tttlemtnt and to use Lt to prepare tor d .tover1 on
.uoh 1.auee a8 the probability or th. ability to carry out In lnte,ratlon
pr~po.al. , Without th~ doouments and the intearatlon .t.te~tn~. ~h., discov.r,
etrorta or .1.RB and Wolft art ItaU"d. ThUl, Ztnitru·. taUf,art to rile it...,

5 The Review Bqlrd held t as had the trial jUdIe.

It tht Commission besln••nt.rtal~lnl and loo,ptlnl
a~lum.nt. that le~ter. mailed 1n Comm1S1Son prooeed
1na' wert no\ delivered. prooedural oontualon. havoo
and abuae would result.

It. at. Para. £I. That was a hold1n, evtn b.tor, "t,he aClopt,lon ot tbt
Commlss4on'. n.w expedited prooedures that apply in th~ C~.

•
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MOA and related di.oover1 docu.ent. on the presoribed date' w1bhout .howlna
,ood caUlt with relLable evldenol for tail!ns to .eet tho•• dat••• would
warrant summary dlsmll.al .0 ~h.t. t.h. cas. oan aov. torward on lohedult.

13. The preJudlCt .uttered by other part,l,. I' ~h.lr inability to
t1mtly dl,cover Zenltram'. doo~nt. and lntesratlon plan w~1ob art needed to
prepare tor further discovery and trial. The initial dooument dl,olo.ur•
• \allt b. Md. and I.s••••d btfore LRB and WOlt, can deter_ln, whet.h.r to Ak,
a lupplemental dooumentar¥ request. -7 C••• R. ",32'(0)(3), Ther. 1. a110
a rlshb bo .eek to compel produot.ion wher, the initial dl.o1o,ur.. art
believed to bt lnOOJDpltte, I 1'1'00'" whloh r.q\l1rt. a round of pl,adln•••
Th. parties will be b.ld to the C~11.1on·. prtlOrlbtd d.adllne, tor
b.arlftS thl, 0.•• on Sept.ber 1, '992. Theretor•• t;ht 'ooJIIPt,in. appl1cantt
LRB and Wolt, .utter .ubstantlal preJ~dlot trom Zenltra- t • default. blclu,'
thO•• det~ult. le••en ~h. tlme tor completinl dl.ooverl and prtparln. tor
trial. '

1." The burden on the admlnl'bratlve .y.t..'oau.td bl Ztnltram'," • '.
d.r.~lt alto 1, .ubs~antl.1. The Pre.ldlnl JUdi' 1. unoertaln .. to wh.n
dl.ooverl oan be oompl.~ed wh11e afford1n, due proc.s. to ~RJ and Wolt. to
prepare tor d1800vtry and trSal. That unotrtalnty plaoee the pr••cr1b.d
hearine date 1n Jeopardy. In addition. there art the r••ultln. round. or
plead1nS$ on mot10n to d1sm1'$ that .uet b. oonsidered b1 the 'rl.ldln, ~udl'
in makl". thi8 rul1ns. Allor the time d.lay. and the attendant uno.rtalnti••
oreated by the default' may operate to .xtend the tl~ rOt the Pre.ldlnl
JUdS'" initial deol.1on beyond the n1n, montha rram d••18natloA int.nded by
the CO~18'lon. 6 F.e.C. Red 162, a~ Para. 39. It Z.nttra. t

• taotio. art
.uoo••,rul, certa1n future applicanta could be motivated to us. .lml1at
taotio$ to delay the l~plement!ns or the early discovery ~roo.dur•• that the
CommissLon has pre.cribed •.

IYlll1l .'

Aooordln.ly, IT IS ORD£RtD tor tbe failurt ot lenltr.. Commun!o~tlo
n.. Ino. to ahow aOod caUlt tor aooeptln. it. late tiled Nottoe or App.iranoe
and relateddl.covery, ~ha~ the Joint Motion To D1,m1•• lor Pa11urt To
Pro.,oute riled on May 18 t 1992, by LRB Broadcaltln. and David L. wolte IS
GRANTED.

IT %$ fURTHER ORDERED that the applioation or z,nltraM Coamunloatlo
~" Ino. (Fl1. No. BPH-901220MG) 1& D1SM1SSIO with prtJudlo, to~ tt, failur.
to pro••cute. .-

IT 18 FURTHER ORDERED that thl pame Zen1tr__ eom.unloablonl, Ino,
SHALL BE STRICKEN trom the caa' caption.

•



CERTIFICATE OF SERVICE

I, Marianne H. LePera, do hereby certify that on this 23rd day of

June, 1992, true and correct copies of the foregoing "Notice of Special

Appearance" were served by first-cl ass Uni ted States mai l, postage

prepaid, upon:

* Norman Goldstein, Esquire
Hearing Branch, Enforcement Division
Mass Media Bureau
Federal Communications Commission
2025 M Street, N.W., Room 7212
Washington, D.C. 20554

Richard J. Hayes, Jr., Esquire
1359 Black Meadow Road
Spotsylvania, Virginia 22553

Counsel for David Wolfe

J. Richard Carr, Esquire
Post Office Box 70725
Chevy Chase, Maryland 20813-0725

Counsel for David Wolfe

Arthur V. Belendiuk, Esquire
Smithwick & Belendiuk
1990 M Street, N.W., #510
Washington, D.C. 20036

Counsel for LRB Broadcasting

'rfh(!At~tlwiIU;&c--
Marianne H. LePera

*Denotes Hand Delivery


